





THE 


NEW JERSEY LAW JOURNAL. 


PUBLISHED MONTHLY. 





VOL. XXV. JANUARY, 1902, No. 1. 








EDITORIAL NOTES. 


The boards of health of the state have been wrestling for some 
time with the question as to their rights and duties in connection with 
the spread of small-pox, particularly among the young. As is well 
known, the public schools are the places where contagious diseases are 
most readily disseminated, because of the close contact of children, some 
of whom may come from diseased families. In many of our states, such 
as Kentucky, for instance, and in some of the large cities, there are com- 
pulsory vaccination laws; that is to say, parents are required to vaccinate 
children before they are a year (in some localities, six months) old. 
Generally speaking, however, what is called “compulsory vaccination,” 
simply means that school children may be shut out of school unless 
vaccinated. It is so in New Jersey. There is here no true “compulsory 
vaccination” act. The statutes concerning the duties and powers of 
boards of health, and also of school boards, agree that the most which can 
be done, when small-pox is likely to be prevalent, is to prevent children 
and teachers from attending the public schools. in case they have not 
been vaccinated. The act of 1900, following in general terms the act 
of 1897, thus states it, in section 122: “A board of education may exclude 


‘from school any child who shall not have been duly vaccinated, unless 


such child shall present a certificate signed by a regularly licensed 
physician, that such child is an unfit subject for vaccination.” It is also 
provided that children of parents unable to pay for vaccination may be 
vaccinated at the expense of the municipality. Some effort will be made 
the coming session to have a compulsory vaccination act passed through 
the legislature; with what success we do not yet know. In this connec- 
tion, however, it is interesting to note that in England there has been a 
compulsory vaccination law since 1867, which was further amended in 
1898. The act of 1867 (30 and 31 Vict., Ch. 84, Sec. 31) provides 

“If any registrar or any officer appointed by the guardians to enforce 
the provisions of this act shall give information, in writing, to a justice of 
the peace, that he has reason to believe that any child under the age of 
fourteen years, being within the union or parish for which the informant 
acts, has not been successfully vaccinated, and that he has given notice 
to the parent or person having the custody of such child to procure its 
being vaccinated, and that this notice has been disregarded, the justice 
may summon such parent or person to appear with the child before him 
at a certain time and place, and, upon the appearance, if the justice shall 
find, after such examination as he shall deem necessary, that the child 
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has not been vaccinated, nor has already had the small-pox, he may, if 
he see fit, make an order, under his hand and seal, directing such child to 
be vaccinated within a certain time, and if, at the expiration of such time, 
the cnild shall not have been so vaccinated, or shall not be shown to be 
then unfit to be vaccinated, or to be insusceptible of vaccination, the person 
upon whom such order shall have been made shall be proceeded against 
summarily, and, unless he can show some reasonable ground for his omis- 
sion to carry the order into effect, shall be liable to a penalty not 
exceeding twenty shillings.” The Vaccination Act, 1898 (61 and 62 
Viet., Ch. 49, Sec. 1), provides: “The period within which the parent or 
other person having the custody of a child shall cause the child to be 
vaccinated shall be six months from the birth of the child, instead of the 
period of three months, mentioned in section L6 of the Vaccination Act of 
1867, and so much of that section as requires the child to be taken to a 
public vaccinator to be vaccinated shall be repealed. The public 
vaccinator of the district shall, if the parent or other person having the 
custody of the child so requires, visit the home of the child for the purpose 
of vaccinating the child. [fa child is not vaccinated within four months 
after its birth, the public vaccinator of the district, after at least twenty- 
four hours’ notice to the parent, shall visit the home of the child and 
shall offer to vaccinate the child with glycerinated calf lymph, or such 
other lymph as may be issued by the loc al government board.” 


The newspapers have recently had their say concerning the retention, 
by Attorney General Grey, of the taxed solicitor’s and counsel fees in the 
case of suits brought against defaulting corporations. By act of 1854 
(P. L. 1854, p. 131) it was made one of the duties of the attorney general 
to proceed against defaulting corporations for the recovery of unpaid 
taxes, the attorney general being in receipt of fees instead of a salary. 
He received fees from this source until 1882, when he was made a salaried 
officer (P. L. 1882, p. 214). His compensation was then fixed at $7,000 
in lieu of all other compensation for services, of every nature and kind 
whatsoever, rendered in virtue of the office of attorney general. In 1884 
(P. L. 1884, p. 32) an act was passed “to provide for the imposition of 
state taxes upon certain corporations and for the collection thereof;” and 
in this act it was provided how the attorney general should proceed 
against delinquent corporations in the Court of Chancery; and this is 
what it said about the subject of costs: that he should ask for “an 
injunction to restrain such corporation from the exercise of any franchise 
or the transaction of any business in this state until the payment of such 
tax and interest thereon, and the cost of such application, to be fixed by 
the chancellor.” Ever since this act of seventeen years ago the attorney 
general has had costs taxed against delinquent corporations and retained 
the usual solicitor’s and counsel fees. Attorney General Stockton, desiring 
to be certain that his construction of the act was correct, applied to Chief 
Justice Beasley for his views, and received a letter, which has been 
published, to the effect that the fees were due to the attorney general, 
not as attorney general, but as solicitor, and that they belong to him and 
not to the state. Since that time there has been no contention respecting 
the fees until now. Some of the newspapers having printed articles 
concerning the matter, Attorney General Grey wrote a letter to Governor 
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EDITORIAL NOTES. 


Voorhees, requesting him to have the matter adjudicated by the Supreme 
court. The Governor, upon investigation, decided that there was no 
cause for the alarm of the Attorney General, and that he ought to be 
left undisturbed in the possession of the fees collected by him. The 
matter is one which might very well be passed upon by the Supreme 
court. Nevertheless it would seem as if, by clearest implication, the act 
of 1884 so far superseded the act of 1882 as to permit the attorney general 
to retain the solicitor’s and counsel ices upon suits against defaulting 
corporations. If he is not to receive them, then such fees ought not to 
be taxed against the corporations. The whole theory of the taxation of 
solicitor’s and counsel fees is that there are solicitors and counsel who 
will be benefited by them, and not that they are to bea mere penalty, to be 
paid into the treasury of the state. 


The excellent publication, known as “Law Notes,” for December, 
contains an editorial article, entitled “Jersey Justice,” which considers 
the case of Parker v. State, 61 N. J. L. 380 (affirmed without opinion, 62 
N. J. L. 801), concerning the propriety of the court calling the attention 
of the jury to the fact that the defendant has not availed himself of the 
right to be a witness in his own behalf and has made no attempt to defend 
himself against the charges made. The view of ‘Law Notes” is that this 
decision is in conflict with the decision of other states, and with the 
uniform practice under the common law not to draw inference of guilt 
from the silence of the defendant. The opinion in Parker v. State was 
given by Chief Justice Magie, in the course of which he said: “This raises, 
for the first time in this state, the question of the effect to be attributed to 
the failure of a defendant in an indictment to avail himself of the right 
accorded by our statute to be a witness in his own behalf. An act of 
Congress permits a person charged with an offense against the United 
States to be a competent witness, on his own request; but expressly 
provides that his failure to make such a request shall not create any 
presumption against him. The acts of other states extending to an 
accused the privilege of being a witness in his own behalf, which was 
denied at common law, generally imposed the same limitation upon the 
fact of his failing to take advantage of the privilege. Some of those acts 
expressly forbid all allusion to such failure by either court or counsel. 
[n 1871 our legislature, by the act which is now section & of the act con- 
cerning evidence, extended to the accused the same privilege, but the act 
imposed no restriction or limitation. The accused was simp!y admitted 
to testify in his own behalf, if he offered himself for that purpose. Does 
our act, containing no express restriction, impliedly prohibit considera- 
tion and comment upon the failure of an accused to avail himself of the 
privilege accorded to him? I have reached the conclusion that it does 
not in all cases. It is well settled that evidence may be admitted against 
an accused, establishing the fact that declarations or charges of his guilt 
were made to him and that he made no reply, provided that the occasion 
was such that a reply from him might be properly expected. This rule 
was approved by the Supreme court, speaking by Chief Justice Green, 
in the case of Donnelly v. State, 2 Dutcher 504, and by the Court of 
Errors, speaking by Mr. Justice Ogden, in the same case, Id. 612. State- 
ments thus admitted are not direct evidence against the person charged, 
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but his conduct, when such statements are made, is admissible so far as 
it tends to show acquiescence therein by silence when he would naturally 
speak. So, if such statements are made in the course of judicial investi- 
gation, in which he is not called on to answer directly, and in which 
his response would interfere with the orderly and regular proceedings, 
his silence may not be proved. 1 Tayl. Ev., Sec. 813. But when the 
accused is upon trial, and the evidence tends to establish facts which, 
if true, would be conclusive of his guilt of the charge against him, 
and he can disprove them by his own oath as a witness, if the facts be not 
true, then his silence would justify a strong inference that he could not 
deny the charges. Such an inference is natural and irresistible. It will 
be drawn by honest jurymen, and no instructions will prevent it. Must a 
court refrain from noticing that which is so plain and forcible an indica- 
tion of guilt? In my judgment there is no rule of law requiring it. The 
rights of the accused are not invaded or denied by proper comment on 
his silence. There may be cases in which the evidence against the 
accused does not directly affect him, and a reply from him could not 
necessarily be expected. His failure to offer himself as a witness when 
his testimony could not meet or disprove any particular fact or circum- 
stance and could only consist of a general denial of guilt probably ought 
not to affect him, and if so, his silence should not be commented on or 
considered. But, in a case such as that before us, | think silence, when 
witnesses had proved unlawful acts which, if true, established his guilt, 
and which he might dispose of, if untrue, was capable of raising an infer- 
ence of admission by acquiescence, and might be commented on with 
the strictest regard to justice and the rights of the accused.” 


[t is undoubtedly true that this view of our Chief Justice goes beyond 
the general consensus of opinion in other states, and yet we can see no 
good reason why there should not be a growth of the law in this country 
up to the same view, which seems to be a commonsense one. It is 
clearly a view based upon the real workings of the human mind. There 
never yet was a jury, which heard testimony against a defendant, who 
could open his mouth and explain or deny it, if he would, but did not, 
that could not feel the influence of that silence in making up their verdict. 
There are times when one should speak or forever hold his peace, and 
there is no time like that when he is accused of crime. The greatest case 
of silence on record may be set down as in opposition to this view, but 
that was wholly different as to the motives, and is not a parallel case to 
any crime which has been charged in the annals of human offenses. This 
subject is one which will bear discussion, as it is a matter of great 
importance. !lowever, our inclinations are toward the same view which 
has been taken by our esteemed Chief Justice. The matter will doubtless 
receive the attention of able writers in our adjoining states, besides that 
of the author of the article in “Law Notes,” and it will be looked 
forward to with interest. 

Elsewhere we print the reports obtained from the newspapers of 
the discharge of recent grand juries in Hudson and Essex counties, in 
the one case by Judge Blair, in another by Mr. Justice Hendrickson, 
and in still another by Chief Justice Gummere. These addresses from the 
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court have already attracted widespread attention and given rise to a 
discussion of the question as to how far judges may go in reprimanding 
grand juries, where the court feels that they have been remiss in conduct. 
Whatever may be the practice elsewhere, it is certain that in New Jersey, 
at least, our judges have always felt it proper and necessary, in order to 
maintain the respect of the public for the law, to publicly express disap- 
proval of failures of duty of the members of grand juries, when such 
failures were open and conspicuous. 


The Court of Appeals of Maryland has decided (November 21), In 
re Maddox, that the right to practice law is not a natural right, inherent 
in everyone, and thereby entitling a woman to admission to the Bar; 
and further, that, as the Maryland code does not expressly make women 
eligible, therefore, they are not to be adinitted, even though they come 
as members of the Bar of other states. ‘The opinion was read by Chief 
Justice McSherry, and probably embraces clearly enough what has been 
held to be the common law in most of the states of our Union. In other 
words, the women who desire to practice at the Bar of Maryland must 
do precisely what they have done in other states to gain admission: they 
must proceed first to the legislature and convince that body that a statute 
should be enacted which gives that privilege. For privilege it is, and has 
always been recognized as such. The courts in every country in the 
world provide that only those may become attorneys who have certain 
qualifications, and what those qualifications shall be it is for the law- 
making power to indicate. 


One of the most important measures likely to come before the next 
legislature is that concerning reforms in the conduct of primaries. We 
have, in this state, a registration law at elections which works well, and 
prevents those wholesale frauds which formerly were common enough, 
especially in one or two counties of the state. Some of the leading 
members of the incoming political party are said to have under advise- 
ment various plans for purifying the primaries, and, while it is certain 
that the legislature will adopt no radically new plans, it is also equally 
certain that some changes must be effected if there is to be a discontinu- 
ance of the same sort of primary frauds which have recently disgraced 
some sections of the state, most notably Essex and Hudson counties. 
One of the plans is to have regular primary elections, similar to the actual 
elections, where every voter who can establish his party affiliations may 
declare his choice of a candidate. This is somewhat cumbersome, quite 
troublesome, and not a little expensive. It is, however, the ideal plan. 
To have the majority in a political party first state whom they desire to be 
their candidate, and then to have an election afterward between that 
candidate and others of opposing parties, is certainly ideal democracy. 
Whether we are yet prepared to carry it out in New Jersey in all its 
details remains to be seen. We have not seen any other plan suggested 
which will thoroughly reform the present system, but the brains of men 
who are greatly interested are at work to devise some new measure. 
and it is to be hoped that the legislative session will not pass without 
some pronounced result. 
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AND JULIUS EOEHLER. 


(N. J. Court of Chancery, November 20, 1901.) 
Deed— Restriction in— Equitable Restriction— Notice — Beidence. 

Heard on bill, answer, replication and proofs. 

Mr. R. H. McCarter for complainants. 

Mr. Henry Hahn and Mr. 5S. B. Jackson for defendants. 

EMERY, V. C.: The defendants purchased of the complainant 
company one of its lots of land contained in a large tract. laid out in 
building lots. The deed contained certain restrictions against the char- 
acter and location of buildings to be erected on the lot, but did not 
restrict the buildings to be erected to dwelling houses only. The lot was 
purchased by defendants from a grantee of the company for the purpose 
of erecting thereon their shop and woodwork factory, a business not 
prohibited by the terms of the deed. ‘The deed to this grantee contained 
a similar restriction. Complainants, who are the company, and some of 
its other grantees, or present owners of lots on the same street with 
defendants’ lot, claim that on this street and one other street there is a 
further réStriction against erecting any “buildings” other than residences. 
This restriction as to this street is based upon the general plan of the 
association, as shown, among other things, by its maps, circulars, and 
its representations to original purchasers: and it is claimed that the 
defendants, before their purchase, had knowledge or notice of this 
restriction. The defendants deny notice of any other restrictions than 
those contained in the deed before payment of the purchase money. 

Upon the whole evidence I conclude that there is not sufficient proof 
that the defendants, at the time of their purchase of their lands and of the 
payment therefor, had notice of the existence of any building restrictions 
on their lands other than the restrictions contained in their deed relating 
to the erection of buildings. The complainants, therefore, are not, in my 
judgment, entitled to enforce against the defendants the further restric- 
tions upon the property claimed to have been imposed upon the 
purchasers of the premises by the adoption and existence of a general 
plan, restricting the buildings to be erected to dwelling houses only, of 
which plan they had no notice at the time of the purchase and payment 
for the land. The purchase by defendants of the lots in question, for 
the purpose of erecting their factory, was invited or encouraged by officers 
or agents of the Land and Building Company, who received part of the 
purchase money, in payment of a mortgage on the premises, and although 
this action of the company could not prevent the other complainants 
(grantees of the company) from asserting their equitable right to restric- 
tions, as against the company itself or its grantees with notice, it did have 
the effect of throwing the defendants, who were contemplating the pur- 
chase, off their guard, as to any restrictions other than those declared by 
the deeds themselves. The evidence shows that, after the purchase and 
payment, and the conveyance of the legal title, but before the erection of 
their factory, defendants had notice, or were put upon inquiry, as to the 
existence of the additional restriction, but their rights as bona fide 
purchasers of the land and the equitable restriction upon their legal rights 
to the use of their land, so far as it depends upon notice, must, in my 
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judgment, depend upon the notice or knowledge, at the time of the 
conveyance and the payment of the purchase money and the conveyance 
of the legal title, and these rights cannot be limited or restricted by notice 
received after the payment and conveyance. Having received the legal 
iitle without notice of any restrictions other than those contained in the 
deed, the defendants cannot be deprived of this legal estate in the lands 
and of its full use and benefit by subsequent notice of an additional 
equitable restriction. 2 Pom, Icq., Pars. 691, 750 and 755. 

Where the restrictions as to the character of the buildings to be 
erected upon property have been, as here, expressly inserted in deeds, and 
it is claimed that there are additional restrictions as to the character of 
the buildings, created by parol, either by a general plan or otherwise, the 
evidence should be very clear not only as to the existence of such restric- 
tions, but that the purchasers had notice. before payment for the lands, 
that there was a claim for restrictions beyond those mentioned in the 
deeds. There is no such evidence in this case, and the bill must, there- 
fore, be dismissed with costs. ‘The costs must, as between complainants, 
be first paid by the company. 


JAMES T. LAW ¢t. LILLIE K. VAN GUILDER. 


(Bergen County Circuit Court, November, 1901.) 


Bond and mortgage— Action on bond. 


This action was brought to recover a balance due upon a bond, 
together with a mortgage. The bond and mortgage were both given in 
the City of New York and the mortgage covered property in Rockland 
county, New York. The mortgage was foreclosed in the State of New 
York and the property sold and a deficiency of about three thousand 
dollars was left uncollected by the foreclosure proceedings. No deficiency 
judgment was entered in the state of New York. 

The plaintiff brought action in the Bergen Circuit court on the bond. 
The defendant pleaded the general issue, and that the action had not been 
brought within six months from the date of the sale under the foreclosure 
proceedings in the state of New York. 

The parties stipulated that the question should be submitted to the 
court whether the statute of 1881, concerning bonds and mortgages 
given for the same indebtedness, applied to such a case as this. If it did, 
then judgment should go for the defendant. If not, judgment should go 
for the plaintiff. 

Mr. Addison Ely for the plaintiff. 

Mr. John H. Winans and Mr. W. B. ‘Tyndall for the defendants. 

DINON, J., after the argument, said: | have given the matter thor- 
ough consideration, and | am satisfied that the statute does not apply to 
bonds and mortgages given in the state of New York on lands in the 
state of New York. He found for the plaintiff the full amount claimed 
and judgment was entered accordingly. 

Inevitable accident is held, in Board of [Education v. ‘Townsend 
(Ohio), 52 L. R. A. 868, not to excuse the performance of a contract 
where its essential purposes are still capable of substantial accomplish- 
ment, though literal performance has become physically impossible. 
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(N. J. Court of Errors and Appeals, November 15, 1901.) 


prosecution—Arrest 


Where 


From the 


a person 


Error to Supreme court. 


Action by Peter Navarino against I’elix Dudrap. 
defendant, and plaintiff brings error. 


which a judicial officer holds to be 
a crime, and procures another 
thereby to be imprisoned, he is 
liable to an action for malicious 
prosecution, if his affidavit is false; 
malice and want of probable cause 
being found. 


Judgment for 
Reversed. 


Messrs. McEwan & McEwan for plaintiff in error. 

Messrs. Crouse & Perkins for defendant in error. 

VAN SYCKEL, J.: This is an action for malicious prosecution, in 
which the plaintiff, Navarino, was nonsuited. Dudrap, the defendant, 


made an affidavit, September 20, 1899, before a justice of the peace, charg- 


ing “that on the thirteenth day of May, 1899, in the town of West 
Heboken, Navarino (the plaintiff) did designedly and feloniously, and by 
false pretense that he went to the store of deponent, and represented 


that he was sent to get a lot of goods, amounting to twenty-two dollars 
and fifteen cents, by said Julet Dudrap, with intent to cheat and defraud 
the said Julet Dudrap, and, therefore, he prays that the said Navarino 
may be apprehended and held to answer to said complaint.” 
issued a warrant upon this complaint, upon which the plaintiff was 
arrested, and imprisoned for sixty-eight days. He 


The justice 


was tried in the 


Quarter Sessions, and found not guilty, and was thereupon discharged 
These facts were proved on the part of the plaintiff, who 


from custody. 
also testified that on the day before the thirteenth of May, 1899, the 
defendant gave him a list of goods he was to have, as the defendant 
expected to be away from his saloon on the thirteenth. 
testified that all the goods he received from defendant were taken by 
him by the consent of the defendant on an agreement that he was to sell 
them as agent for the defendant. 
-with this transaction does not appear, but it does appear sufficiently from 
the testimony that the affidavit of the defendant was untrue. 
close of the plaintiff's case the counsel of the defendant moved for a 
nonsuit on two grounds: First, because it had not been shown that the 
proceedings against plaintiff had been instituted maliciously and without 
probable cause; second, because the affidavit charged no crime for which 
a warrant could lawfully be issued. 


He further 


How Julet Dudrap was connected 


At the 


lor which of these reasons the nonsuit was granted does not appear. 


From the untruthfulness of the facts stated in the affidavit, malice and 
want of probable cause could be inferred, and therefore the nonsuit can- 
not be justified for the first reason. 


Whether an action for malicious prosecution can be maintained 


consideration. 


where the facts sworn to by the defendant, upon which the warrant issued, 
did not constitute a crime, has been frequently the subject of judicial 


The distinction established by the cases is that where 
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IN RE PRESS PUB. CO. Y 


the affiant states the facts truly, and the judicial officer thereupon does an 
act which the law will not justify, the affiant is not liable, because in that 
case the grievance complained of arises from the mistake of the judge, 
and from no wrongful act of the affiant. But where the affiant falsely 
and maliciously states the facts untruly, and procures, as in this case, a 
warrant to be issued, ‘he becomes responsible for the prosecution and 
arrest, because if he had not made the false affidavit, and asked for the 
issuing of a warrant, the judicial officer could not and would not have 
decided that criminal process should issue. The machinery of the 
criminal law is thereby put in operation by the ont = the person who 
makes the affidavit. In Dennis v. Ryan, 68 Barb. 145, the facts sworn 
to by defendant did not constitute a crime, but were pst to be untrue, 
and therefore the action for malicious prosecution was sustained. ‘Tlie 
court held that where a party, knowing that a certain act does not consti- 
tute a crime, procures another to be indicted for a crime, or where he 
supposes and believes that such act, if done by another, would constitute 
a crime, and falsely and maliciously accuses such other of the commission 
of the act, and causes him to be indicted, the action for malicious prosecu- 
tion lies. To like effect are the following cases: Streight v. Bell, 37 Ind. 
551; Collins v. Love, 7 Blackf. 416; Forrest v. Collier, 20 Ala. 175, 56 Am. 
Dec. 190. The case of Dennis v. Ryan, supra, was taken to the New 
York Court of Appeals, and there affirmed. The court of last resort 
adhered to the distinction between a truthful and a false affidavit. Dennis 
v. Ryan, 65 N. Y. 385, 22 Am. Rep. 635. In Hahn v. Schmidt, 64 Cal. 
284, 30 Pac. 818, the court said that in order to constitute a defense to an 
action for malicious prosecution, where the facts stated in the afhdavit 
do not constitute a crime, it must appear that the affidavit is true. This 
is the reasonable and just rule, and it is supported by the weight of 
authority. 
The judgment below should, therefore, be reversed, and a venire de 
novo awarded. 





In re PRESS PUB. CO. 


(N. J. Supreme Court, November 11, 1901.) 

Attorney and client—Privileged refuse to produce such afndavits as 
communications — Questions for being confidential communica- 
court.—An attorney, duly sub- tions, made to him by his client, 
poenaed to appear before a com- on which an action was to be 
missioner to take evidence for use based, the question whether the 
in an action pending in another communications were privileged 
state, and to produce certain afth- being for the determination of the 
davits in his possession, cannot court. 





Application by Press Publishing Company for an attachment for 
contempt against Joseph H. Lefferts. Granted. 

Argued June term, 1901, before Gummere and Hendrickson, JJ. 

Mr. John E. Miller for plaintiff. 

Mr. William I. Lewis for defendant. 

GUMMERE, J.: A commission having issued out of the Supreme 
court of the state of New York for the examination in this state of certain 
Witnesses in an action pending in said court, wherein one Stewart is 
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plaintiff and the Press Publishing Company defendant, application was 
made to one of the justices of this court, under the statute, for a subpoena 
ad testificandum et duces tecum directed to the said Lefferts. An order 
to that effect having been made by such justice, subpoena was issued 
out of this court directing the said Lefferts to appear before the said com- 
missioner at a place and on a day therein named, and to bring with him 
and produce at the said time and place certain affidavits of one Walter 
Scott and one Henry Day, that he then had in his custody or power. In 
pursuance of this process the said Lefferts appeared before the commis- 
sioner at the time and place named in the writ, but declined to produce 
before him the affidavits mentioned therein, on the ground that he 
regarded them as a privileged statement of facts under oath, given to 
him by his client, upon which a petition for divorce was to be founded. 
Application was then made to this court for an attachment for contempt 
on account of the alleged contumacy of the witness in declining to 
produce the affidavits, and a rule to show cause was allowed. We think 
this rule should be made absolute. It may be true, as asserted by the 
witness, that the affidavits in question contained privileged communica- 
tions from his client, although they were not made by the client; but 
whether the communications were privileged or not was a matter to be 
determined by this court, and not by the witness. If he desired to be 
excused from obeying the command of the writ for that reason, his course 
was to apply to this court to quash it, and the question could then have 
been considered and passed upon whether the contents of the affidavits 
were or were not privileged communications between counsel and client. 
So long as the writ remained in force, his duty was to obey its command, 
and his failure to do so was a contumacious act. 

This rule to show cause should be made absolute. 


NEW JERSEY COURT OF ERRORS AND APPEALS. 


Abstracts of Recent Opinions). 


Railroads—xcavations—-Damages—Limitations. —1. A railroad 
company’s excavation disturbed the foundations of an adjacent church 
edifice. In 1882 a settlement was made, whereby the company erected 
a retaining wall for the protection of the church property, and paid for 
repairs on the building, taking a receipt acknowledging such payment in 
full settlement and discharge of all damages done to the church, adding 
that the company was to pay for all work in progress. In 1887 the 
church sustained damages arising from failure of the wall to sustain the 
vibration by running trains, for which damages suit was instituted in 
1891. Held, that the injury for which the suit was brought, being entirely 
distinct from that arising from the first excavation, it was not embraced in 
the original settlement. 2. The injury for which the suit was brought 
being a new cause of action arising in 1887, limitations began to run from 
that date. Rector, Etc., of Church of Holy Communion v. Paterson 
Extension R. Co. (Mr. Francis Scott for plaintiffs in error. Mr. John 
W. Griggs for defendants in error). Opinion by DEPUE, C. J., August, 
1901. Van Svckei, Gummere, Fort, Garretson and Hendrickson, JJ., 
dissenting. 
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Contracts—Parol evidence—l‘raud.—1. A written antenuptial agree- 
ment, complete in all its parts, cannot be added to or varied by parol. 

A party to a contract cannot rescind it on the ground of fraud, and 
at the same time retain a benefit from its partial execution by his 
co-contractor. Russell v. Russell. (Mr. R. V. wey; for appellant. 
Mr. D. J. Pancoast for respondents). Opinion by GUMMERE, J., 
August 26, 1901. 


Divorcee—De sertion—Separation by consent.—A case of obstinate 
desertion is not made out against the husband if it appears that the 
separation was not against the will of the wife. McGean v. MecGean. 
(Miss Mary Philbrook for appellant). Opinion by GUMMERE, J., 
August 30,1901. Van Syckel, Garrison, l‘ort, Hendrickson and \reden- 
burgh, JJ., dissenting. 


Innkeeper—Liabilities—Loss or theft—1. An innkeeper is responsi- 
ble only where the owner or driver of a pair of horses delivers them into 
his custody to be kept or cared for by him for the night, or the like. 
2. If he makes no request for care, or does not notify the innkeeper of 
the requirement for care, or does not deliver his horses to the innkeeper’s 
hostler engaged for that purpose, there is no liability on the innkeeper 
for the loss in case the horses escape or are stolen. 3%. The mere tying 
of a pair of horses under a shed, without calling the innkeeper’s attention 
to the fact, or putting the horses in the custody of his hostler, will not 
raise an implied contract to be responsible for the safety of the horses, 
and, in case of their loss, a resulting liability for damages for their value. 

The risk of their escaping or being stolen from such a place is as 
obvious to the guest as it is to the innkeeper. Bradley Livery Co. vy 
Snook. (Messrs. Copeland & Luce for plaintiff in error. Messrs. Koes- 
ter & Read for defendant in error). Opinion by FORT, J., November 
15, 1901. 


Chattel mortgage — Foreciosure — Evidence — Sufficiency. — 1. 
Where the purchaser of a drug store does not call the attention of the 
seller to a deficiency in the number of bottles sold within a reasonable 
time, in order to allow the seller to verify such deficiency, the deficiency 
cannot be set up as a deduction from the purchase price in a suit to 
redeem from a purchase-money chattel mortgage. 2. Where a pure haser 
of property receives the possession thereof under a bill of sale warranting 
the title, and no demand is made by any alleged owner thereof, failure of 
title cannot be set up as a deduction from the — price in a suit to 
redeem from a purchase-money chattel mortgage. °%. Where failure of 
title to a portion of goods sold is shown, the buyer ‘need not establish 
the defect in the title by proceedings at law for breach of warranty, but 
will be allowed a deduction therefor on his purchase-price notes secured 
by a chattel mortgage. 4. Defendant gave a bill of sale warranting the 
title to a soda fountain, then in the possession of A. Defendant claimed 
that A had forfeited his right thereto by failing to pay agreed installments 
on the purchase price. A second purchaser subsequently received a 
payment from A, which was a payment on the purchase price, and not 
rent for the use of the apparatus. Held, sufficient evidence of failure of 
title to entitle the second purchaser to a deduction on his purchase-price 
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notes for his loss in the transaction in a suit to redeem a chattel mortgage 
covering this and other goods. Higbie v. Rogers. (Mr. James D. 
Carton for appellant. Mr. Charles E. Cook for respondent). Opinion 
by VROOM, J., November 15, 1901. Adams, J., dissenting. 


Ejectment—Dedicated street—Lapse of time.—1. Ejectment 1s the 
appropriate remedy by the borough to recover possession of a dedicated 
street. 2. The right of the public to appropriate a dedicated street to the 
public use at any future time, when their wants or convenience may 
require it, attaches immediately on dedication. Lapse of time will not 
impair the public right. 3. The seventy-cighth section of the road act, 
providing “that non use for more than twenty years prior to March 24, 
1859, shall operate as a vacation of a highway laid out by surveyors or 
otherwise,” refers to cases where no part of the highway has been used 
forthat period. Quaere, whether it applies to a dedicated street. Mayor, 
Etc., of Borough of South Amboy v. New York & L. B. R. Co. (Messrs. 
Applegate & Hope for plaintiff in error, Mr. H. Gb. Willis and Mr. 
Edmund Wilson for defendant in error). Opinion by VAN SYCKEL, 
}.. November 15, 1901. 


Limitations—Insolvent Mutual Insurance Company—.\ction on 
note.—A right of action to recover assessments upon notes held by the 
receiver of the Millville Mutual Marine and Fire Insurance Company, an 
insolvent corporation, did not accrue to the corporation until the day fixed 
on which payment thereof was required. An action brought within six 
vears thereafter was not affected by the statute of limitations. Irench v. 
Higgins. (Mr. John J. Crandall for plaintiff in error. Mr. Samuel H. 
Richards and Mr. Thomas E. French for defendant in error). Opinion 
by MAGIE, Ch., November 15, 1901. 


Street railroads—Injury to passenger when alighting.—A passenger, 
in alighting from a street car at a temporary terminus selected by the 
defendant, stepped upon a stone in the highway and sustained injuries 
for which she brought suit. The jury was instructed that the plaintiff 
could recover damages if the place selected by the defendant for her to 
ieave its car was not a safe one for that purpose. [leld, that this instruc- 
tion was erroneous, because it did not submit to the jury the question of 
the defendant’s negligence, which was the gravamen of the action. Foley 
et ux. v. Brunswick Traction Co. (Mr. Alan H. Strong for plaintiffs. 
Mr. W. P. Voorhees for defendant). Opinion by GARRISON, J. 
November 15, 1901. 


Chattel mortgage—Recording—Assignment by mortgagor.—t1. 
Under an involuntary assignment the receiver or assignee may set aside 
a chattel mortgage for fraud, or for the neglect of the mortgagee to have 
it recorded according to the requirement of the statute. 2. By virtue of 
the ninth section of the chattel mortgage act of May 2, 1885, the mort- 
gagee will have priority over all creditors of the mortgagor, where the 
debt or obligation is incurred after the mortgage is recorded, although it 
is not recorded immediately. %. Where there is a voluntary assignment 
by the mortgagor for the equal benefit of creditors, the assignee may set 
aside the chattel mortgage given by the mortgagor, when it is fraudulent 
to the extent that the property is needed for the payment of debts, but 
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he cannot intervene to set it aside when it is given in good faith for value, 
because the mortgagee has failed to record it as the statute required. 
4, Creditors of the mortgagor, who have claims in their own right before 
the chattel mortgage is recorded, or who acquire by assignment claims 
which accrued before the mortgage is recorded, will be entitled to priority 
over the mortgagee, and may, on recovery of judgment, assert their 
rights, notwithstanding a voluntary assignment by the mortgagor for the 
equal benefit of creditors. Wimpfheimer v. Perrine. (Mr. Edward M. 
Colie for appellants. Messrs. Coult & Howell for respondents). Opinion 
by VAN SYCKEL, J., November 15, 1901. 


Accident at crossing—Contributory negligence.—A man is negligent 
who attempts to drive across a railroad line after listening and looking 
only once toward a quarter from which a train may approach, if these 
acts of attention and observation are performed when the observer is so 
far from the crossing that before he will reach it a train coming from that 
quarter, and open to his further attention and observation, has time to 
advance so as to endanger him. Winter v. New York & L. B. R. Co. 
(Mr. Michael J. Tansey for plaintiff in error. Messrs. Applegate & Hope 
for defendant in error, New York & L. B.R. Co. Mr. John L. Conover 
for defendant in error, Central R. R. Co. of New Jersey). Opinion by 
ADAMS, J., November 21, 1901. 


NEW JERSEY COURT OF CHANCERY. 


(Abstracts of Recent Opinions). 

Contracts—Attorney in fact—Evidence—Specific performance— 
Damages.—1. In an action to enforce the specific performance of a con- 
tract alleged to have been signed on defendant’s part in his name by his 
attorney in fact, to release certain notes, three credible witnesses testified 
that a letter signed by defendant, which was produced at the time of the 
execution of the agreement, gave such attorney the authority to sign, 
except as to release of interest. Defendant testified that, on being 
informed of the execution of the agreement, he told the attorney that he 
had no authority to sign a general release. Held, that a release of the 
notes, except as to interest thereon, was authorized. 2. Where defendant, 
on learning of the execution of an agreement by another in his name as 
attorney in fact, failed to notify complainant of his repudiation thereof, 
and did not object to the agreement on the score of want of authority, 
while action on his offer was pending, and while complainant was, to his 
knowledge, acting on the belief of the agreement’s validity, such conduct 
amounted to such a ratification of the authority to sign the agreement 
as to make defendant liable for a breach thereof. 3. In such case, 
defendant, having obtained the benefit of complainant’s services, 
rendered under a behef that the agreement was executed with authority, 
is estopped to repudiate it. 4. Defendant agreed to purchase certain 
debts and shares of stock held by complainant in a certain corporation, 
to release all demands against cemplainant, and to cause certain notes 
to be executed by another corporation, to be formed, two of such notes 
to be indorsed by third parties. The time for payment of the notes 
expired at the time complainant brought an action to enforce specific 
performance of the contract. Held, that, though the giving of such notes 
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could not be enforced as against defendant, as the court had jurisdiction 
to enforce performance of the execution of the release, and as the contract 
was entire, it would retain the suit, and assess damages in compensation 
for that part of the contract which could not be enforced. 5. Defendant, 
the principal share owner in an insolvent corporation, desiring to settle 
the company’s affairs by means of a purchase of its assets himself, and 
their subsequent transfer to a company to be organized under his control, 
agreed, in consideration of complainant’s releasing certain claims held 
against the corporation and his stock therein, to cause certain notes to be 
given complainant by such new company, such notes to be indorsed by 
certain other parties, and to release certain claims against him. Held, 
that defendant would not be relieved of his obligation as to the notes, or 
for damages for its non-performance, or the ground that the new com- 
pany had no authority to give such notes, since provisions for the re-pay- 
ment of that part of the expense to the defendant by such new company 
were entirely within the power of the latter in settling the consideration 
for the purchase. 6. It appearing that at the time of the agreement 
defendant had arranged with the parties whom he agreed should indorse 
the notes for their indorsement, the fact that the same could not be 
procured at the time of a bill for specific performance would not relieve 
defendant from the obligation of the contract. 7. In an action to eaforce 
specific performance of a contract to release certain claims, it appeared 
that the claims were disputed, and that one of a certain amount was on 
notes on which defendant was: an indorser prior to complainant, and the 
defendant had been advised he could not recover on the claim. Defend- 
ant, on his side, also stipulated for a general release of all claims against 
him, all of the transaction being based on the idea of effecting a complete 
settlement between the parties. Hleld, that the agreement for the general 
release on the part of defendant was not unconscionable or unreasonable, 
so as to be ground of refusal of specific performance. 8. Where a 
contract expressly stipulated that a general release of certain obligations 
should be made, and such contract was under seal, the question of 
reasonableness in requiring such release cannot be raised in an action to 
enforce specific performance of the contract, the seal imputing a sufficient 
consideration. Lyle v. Addicks. (Mr. Otto Crouse for complainant. 
Mr. Sherrerd Depue for defendant). Opinion by EMERY, V. C., 
August 23, 1901. 

Town-site deed-——Building restrictions—Injunction.—1l. Where the 
evidence shows that portions of a tract of land have been sold in town 
lots under a general scheme of improvement imposing restrictions as to 
the location of buildings at certain named distances from the front and 
side lines of the lots, and the original grantor permits numerous open, 
public and continuous violations of these restrictions to be perpetrated 
by various lot owners ever a pericd of more than twelve years, without 
bringing suit to correct or prevent them, equity will not, at the instance 
of the original grantor, specifically enforce those restrictions. 2. A 
remote grantee of the original owner, whose lot is within the plan, who 
stands by and sees the owner of the next lot locate and partially build his 
house in violation of the restrictions, cannot maintain against his neigh- 
bor a bill in equity for specific enforcement of the restrictions, requiring 
his neighbor to take down his house. 3. The bill of complaint of such 
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a grantee of the original owner will not be entertained when it 1s shown 
that he has himself, on his own lot, part of the tract within the general 
plan, violated the very restriction which, by his bill, he seeks to enforce 
against his neighbor's lot, also pait of that tract. Ocean City Ass'n v. 
Headley. (Mr. D. J. Pancoast for complainants. Mr. G, A. Bourgeois 
jor aeadent). ()pinion by GREY, V. C., September 26, 1901. 


Wills—Devise to unincorporated society.—1. A devise of real estate 
to an unincorporated charitable society is not void because there is no 
person in existence in whom the tithe may vest, since in such case the 
legal title descends to the heir at law, who holds the same as trustee for 
the use and benefit of the society 2. A devise to an unincorporated 
charitable society, without further specification of purpose, is not void, 
under the statute of frauds, because not complying with the requirement 
that all declarations and creations of trust or confidence shall be mani- 
fested in the will, since the by-laws of the society, expressing its objects 
and purposes, are themselves a sufficient designation of the conditions 
and purposes of the devise. American bible Soc. v. American Tract Soc. 
(Mr. Chauncey G. Parker for complainant. Mr. Egbert J. Tamblyn for 
defendants, Nelson Reeve and others). Opinion by STEVENS, V. 
(Jetober 2, 1901. 





Mortgages— Mechanics’ lien.—l. A mortgage given to secure a 
sum, a part of which, under a contemporaneous parol agrecinent, is to be 
advanced after the mortgage’s execution and delivery, is a potential lien 
for the full amount, including the contemplated advances. 2. Under 
Mechanie’s Lien Act 1898, p. 538, Sec. 10, providing that liens for repairs 
and alterations shall not be valid against a bona fide purchaser or mort- 
gagee before such lien is filed, a mortgage securing a sum, a part of 
which, by a contemporaneous paroi agreement, was to be advanced after 
the mortgage’s execution and delivery, takes priority over a mechanic’s 
lien for alterations on the mortgaged property, filed subsequently to the 
mortgage, though such alterations were commenced prior to the date of 
such mortgage, in the absence of a showing that the mortgagee had 
actual knowledge of such alterations’ progress. 3. A mortgage given 
for a precedent debt on property on which alterations are being made, 
without notice thereof, is a mortgage in good faith, within such statute, 
so as to be entitled te priority over the mechanic’s lien subsequently filed. 
Reed v. Rochford. (Mr. George .\. Bourgeois for complainant. Mr. 
William I. Garrison for defendants). Opinion by REED, V. C., Octo- 
ber 4, 1901. 


Mortgages—Prior incumbrance—Bankruptcy—lraudulent convey- 
ance.—1l. When the secretary of a building and loan association, who 
was also president of a bank, acquired knowledge, while acting as bank 
president, of the existence of an unrecorded mortgage on property on 
which the building association accepted mortgages a year later, and this 
information had not been imparted to any officer or director, and was 
not shown to have been present in the secretary’s mind when he voted 
to approve the loan, the association will not be deemed to have had notice 
of the prior mortgage. 2. Where a bank president acquired knowledge 
of a prior mortgage on property on which the bank held a subsequent 
one, and an agreement was made between the president and the prior 
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mortgagee that the bank’s mortgage should be recorded first, the bank’s 
mortgage did - take precedence, the agreement not stipulating for a 
postponement. 3%. Under Bankr. Act U. S. 1898, Sec. 67d, providing 
that liens given or mend in good faith, and not in fraud of the act, and 
for a present consideration, and which have been recorded, shall not be 
affected by the act, mortgages given within four months of the filing of 
a petition in bankruptcy, the consideration of which was partly applied 
to the payment of old debts secured by mortgage on the same property, 
and partly received in cash, were valid liens, and entitled to preference in 
th distribution of the bankrupt’s assets. 4. Under Bankr. Act U. S. 
L898, Sec. 60b, prescribing that preferences given within four months of 
the filing of the bankruptcy petition are voidable by the trustee, a mort- 
gage given more than a year before the mortgagor filed a petition in 
bankruptcy, but which was not recorded until within four months from 
the filing of the petition, is not voidable, though section 8b provides that 
the petition in involuntary bankruptcy mav be filed within four months 
after preferential mortgages are recorded. 5. A mortgage given by one 
brother to another to secure another on indorsements made for the for- 
mer, and not recorded for over a year, at the mortgagor's request, will 
not be deemed to have been given to hinder and delay creditors, where 
the mortgagor was not insolvent at the time of executing the mortgage, 
or the mortgagee had no reason to believe that he was. Asbury Park 
Building and Loan Ass’n v. Shepherd. (Mr. Frank Durand for com- 
plainant. Mr. Flavel McGee for defendant John FE. Lanning. Mr. 
Samuel C. Cowart for defendant Charles L. Shepherd). Opinion by 
STEVENS, V. C., October 11, 1901. 


Charitable bequest—Construction—Validity.—A will contained the 
following residuary clause: “All the rest, residue and remainder of my 
estate, real and personal, whatsoever and wheresoever found, I give and 
bequeath unto my executors hereinafter named, and their successors, in 
trust for the purchase of books upon the philosophy of spiritualism; not 
sectarian, or of any creed, church or dogma, but of free, liberal bearing. 
Said books to be placed by my executors wherethey can be free to all who 
desire to think for themselves, and who are seeking for the truth from the 
true and living God; for I believe in one God, one church and one country. 
First, the Great Unknown; second, the whole human race, as one family; 
third, the whole globe, the home of all nations. That is my Trinity.” 
Held, that the residuary gift is expressed in terms sufficiently certain to 
enable it to be carried into effect. 2. That, though the trust is a per- 
petuity which the “executors and their successors” cannot execute, yet 
it is also a charity, which a court of equity will not permit to fail for want 
of a trustee. Jones v. Watford. (Mr. R. S. Clymer for complainants. 
Mr. Robert C. Sparks for defendants). Opinion by GREY, V. C., 
October 2, 1901. 


Evidence—Baptismal records—Date of birth.—1. Where it was 
shown that James D. Morrissey was baptized at a certain church in 
January of the year 1873 or 1874, and that certain persons were his 
sponsors, an entry in the record book of such church that “James D. Mor- 
rison” was baptized there on January 18, 1874, in the presence of the 
sponsors admitted to have acted for Morrissey, and there was no other 
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record of the baptism of any Morrissey, is admissible as referring to 
James D. Morrissey, the entry being a mistake as tothe name. 2. Where 
neither the father nor mother was present at the baptism, the church 
record thereof, containing the date of the birth of the infant, is not admissi- 
ble to prove such date. 3. Onan issue as to the date of birth of a testator 
it was admitted that the birth occurred in January in either 1873 or 1874, 
in the city of Lb. ‘The record of a church in B showed that the baptism 
of the infant occurred in 1874, and the evidence showed that the infant’s 
mother did not live in B, but had gone there a few months previous to 
the birth, and remained only a few months, during which time the child 
had been baptized. The defendants, who contended that the birth 
occurred in 1872, shortly before the hearing visited the physician who 
was present at the birth, but failed to call him as a witness. Held, sui- 
ficient to show that the testator was born in January, 1874, and a will 
executed by him in October, 1894, was therefore invalid. [lickey v. 
Morrissey. (Mr. Edward T. Day for complainants. Mr. McAdams and 
Mr. I‘rank Bergen for defendants). (pinion by EMERY, V. C., October 
15, 1901, 


Quieting tithe—Evidence—Declarations.—1. Where, in a suit to 
quiet title, defendants fail to show any deed to the premises, but show 
a contract for the purchase of the land by them, and that the holder of the 
title accepted from them payment of the consideration money, it 1s 
evidence of an equitable title in them. 2. Where, in a suit to quiet title, 
defendants fail to show any deed to the premises, but it appears that the 
owner of the premises accepted from defendants payment in cash and 
by a bond and mortgage on the premises, the owner’s representatives are 


“estopped from setting up a legal title as against the defendants’ equitable 


one. 3%. Where the issue was whether land occupied by husband and 
wife was that of the husband or of the wife, the wife being deceased, it 
was proper to admit evidence of declarations made by her to show that she 
claimed the title to the land. 4. In a suit to quiet title the issue was 
whether a certain deed from the one under whom both defendants and the 
plaintiffs claimed was made to one whom complainants claimed as their 
grantor, or to the one whom defendants claimed as their grantor. I[leld, 
that the evidence was insufficient to sustain complainants’ contention, 
5. ‘The will of one who owned certain notes secured by a mortgage on 
land bequeathed a certain sum to each of the children of the mortgagor. 
The will provided that, if the indebtedness from the mortgagor should not 
be paid, the same might be set off against the legacies to the children, and 
this was done. The mortgagor had a claim which was allowed by the 
testator’s executor and set off against the amount due on the notes. 
Held, that the children were entitled to be subrogated, to the extent of 
their legacies, to the rights of the testator as mortgagee of the premises, 
so as to clothe them with an equity prior to that of one who was the 
equitable owner. Lindsley v. McGrath. (Mr. James H. Neighbour for 
complainants. Mr. Ford D. Smith for defendant). Opinion by PIT- 
NEY, V. C., October 19, 1901. 


Beneficial associations—Death benefit—Person entitled thereto.— 
A beneficial association’s constitution provided that, on the death of a 
member in good standing, a funeral benefit of not less than thirty dollars 
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should be paid, as specified in the by-laws, and, should the member leave 
no relative, an officer of the association should receive the funeral benefit 
and attend to the decent burial. The by-laws prescribed that a death 
benefit of one hundred and fifty dollars should be paid on the death of a 
member in good standing, and authorized an officer of the association, 
on the death of a member, to immediately pay twenty-five dollars to the 
family, or person bearing the expenses of the burial. [leld, that a hus- 
band of a deceased member of the society, who was the sole survivor of 
deceased, and who had paid the funeral expenses, was entitled to the 
death benefit fund, and not the executor of deceased’s estate. Radient 
Temple, No.2, O. U. A. M. v. Piper. (Mr. Scott Scammall for defendant, 
William R. Piper. Mr. John Sykes for defendant, Joseph Conrad). 
Opinion by REED, V.C., October 24, 1901. 


Wills—Life estate—Tenancy in common.—l. Where land is sold 
under an order of the court, under the statute authorizing the sale of 
land limited over to infants, the fund arising from such a sale is to be 
regarded as real estate. 2. Where a testator devises all his real estate 
to two children during their natural lives, and, after their decease, to 
their lawfrl issue, in fee simple, the children of each to take their parent’s 
share, and, if one die without issue and the other leave issue, then all 
the estate to go to such issue after the death of the survivor by force 
of the statute, the devise creates tenancy in common with a limitation 
over to the issue of each of an undivided one-half. 3. Testator gave 
his real estate for life to his two children, and, after their decease, to 
their lawful issue, the children of each to take their parent’s share; and 
provided that his wife and two children should occupy his farm, and 
share equally in its profits, one-third each. On the death of the widow 
and one of the children, the surviving child of the deceased child 
petitioned to have paid to him one-half of the fund arising from a sale 
of all the testator’s real estate, the sale having been made under the 
statute authorizing the sale of lands limited over to infants. Held, that 
a contention by the surviving sister, that the property should be kept in 
bulk until her death, because of the provision as to the farm, was without 
merit, the widow being dead, and the property having been sold, and 
transmuted into money. 4. On the death of one of the daughters, 
leaving issue, the fact that the remaining daughter might die without 
issue was no obstacle to a distribution to the issue of the deceased 
daughter of one-half of the fund arising from a sale of the real estate, 
since the right of the issue of the deceased daughter was fixed by her 
death. Merrian v. Dunham. (Mr. John Rellstab for petitioner. Mr. 
Richard S. Kuhl for defendants). Opinion by REED, V. C., October 
24, 1901. 


Separate maintenance of wife—Action by wife-——Where, by articles 
of separation, a husband covenants to pay to his wife a certain sum per 
month for her support, and she agrees to accept such payments in satis- 
faction of alimony, she may maintain an action in her own name to 
recover past due sums. Mockridge v. Mockridge. (Mr. Samuel S. 
Mount for complainant. Mr. Louis H. Schenck for defendant). Opinion 
by REED, V. C., October 24, 1901. 
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Mortgage—Consideration—Wife’s separate estate—1. A mortgage 
of the separate property of a wife to a partnership consisting of her 
husband and another, reciting that it is to secure her debt to the firm, 
when she owes them nothing, but for which her husband is given credit 
on the firm books, cannot be enforced, to collect his indebtedness to the 
firm. 2. Where it is claimed that a mortgage on a wife’s separate 
property, which recites that it is to secure her debt to the firm in which 
her husband is partner, is to secure his debt to the firm, she may show 
the agreement between her and her husband that it should not be so used. 
Bliss v. Cronk. (Mr. V. M. Lewis for complainants. Mr. W. W. Wat- 
son for defendant). Opinion by PITNEY, V. C., November 16, 1901. 


NEW JERSEY SUPREME COURT. 
(Abstracts of Recent Opinions). 


Release of joint tort feasor—Libel—Pleading—Demurrer.—1. In 
case of joint tort feasance satisfaction by any one liable discharges the 
claim for damages. The injured person is legally entitled to but one 
satisfaction. 2. Toa declaration averring communication by the defend- 
ant to the proprietor of a newspaper for publication therein of a defama- 
tory statement of and concerning the plaintiff, and its consequent publica- 
tion in such newspaper, the defendant pleaded (1) a release under seal 
to the proprietor of the newspaper, and (2) accord and satisfaction with 
such proprietor in the publication in the newspaper of a retraction of the 
defamatory statement. On a joint demurrer to these pleas, held, that 
the first presented a bar to the action, and that, therefore, it was unneces- 
sary to consider the other. Rodgers v. Cox. (Messrs. Bruce & Runyon 
for plaintiff. Mr. Robert Carey for defendant). Argued before Depue, 
C. J., and Dixon, Collins and Hendrickson, JJ. Opinion by COLLINS, 
J., October 15, 1901. 


Negligence—Traveler of highway—Instructions.—1. In an action for 
personal injuries alleged to have been sustained by the plaintiff by 
reason of the careless and unskillful manner in which a wagon was 
driven, whereby the plaintiff was knocked down in a public highway, 
the court charged the jury that “if the driver could have seen the boy 
(plaintiff) by looking before turning the corner, and did not see him, 
then he is guilty of negligence.’ Held, to be error: first, because such 
instruction selected a single circumstance from the many that bore 
upon the question at issue, to wit, the negligence of the driver, and 
presented it as sufficient of itself to support their verdict; second, because 
it ignored the real issue, which was the lack of reasonable care on the 
part of the driver, and substituted for it a circumstance that might or 
might not have been the result of such culpable conduct. 2. Note upon 
the practice of handing up requests after the court has begun to charge 
the jury. Bliss v. I’. & M. Schaeffer Brewing Co. (Messrs. Weller & 
Lichenstein for plaintiff. Mr. Grant C. Fox for defendant). Argued 
before Depue, C. J., and Dixon, Garrison and Collins, JJ. Opinion by 
GARRISON, J., November 11, 1901. 


Taxation—Property subject.—Ice cut on water in Andover town- 
ship, in Sussex county, by a foreign corporation, and stored in this state. 
With the intention of selling it from the office of the corporation, in 
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Philadelphia, is subject to taxation in this state while it remains here. 
State (John Hancock Ice Co., Prosecutor) v. Rose, Collector. (Mr. 
Charles M. Woodruff for prosecutor. Mr. Levi H. Morris for defend- 
ant). Argued before Van Syckel, Fort and Garretson, JJ. Opinion by 
VAN SYCKEL, J., November 11, 1901. 





Licensing auctions and auctioneers—Reasonableness of license fee.— 
1. The act of March 1, 1882, gives to cities the power to provide, by 
ordinance, for licensing, regulating, restraining and taxing auctions and 
auctioneers. Held, that an ordinance which, in express terms, fixes a 
license fee for auctions and auctioneers (no reference being made to 
revenue), and which, also, under another law, fixes a license fee for 
various employments, which cannot be taxed for revenue, must be held 
to be an exercise of the police power only, under both laws. 2. This 
court has the power to determine whether the imposition of such license 
fees is a reasonable exercise of police power. The fee in this case, being 
two thousand five hundred dollars, is held to be unreasonable and illegal. 
3. Quaere, whether the act of 1882 gives to cities power to prevent the 
engaging in lawful occupations by imposing a prohibitive tax. State 
(Margolies, Prosecutor) v. City of Atlantic City. (Messrs. Thompson 
& Cole for prosecutor. Messrs. Godfrey & Godfrey for defendant). 
Argued before Van Syckel, Fort and Garretson, JJ. Opinion by VAN 
SYCKEL, J., November 11, 1901. 


Supreme court—Circuit court—Rules of practice.—1. This court, on 
a rule to show cause why a new trial should not be granted of an issue 
tried at the Circuit, will not consider questions embraced in exceptions 
reserved in the rule; and, therefore, it will not give its advisory opinion 
to a Circuit court on questions embraced in exceptions reserved in a 
rule to show cause why a new triai should not be granted of an issue 
tried in that court. 2. Under section 299 of the practice act (2 Gen. St., 


p. 2,582) rules of practice settled by judicial decision in the Supreme. 


court extend to the Circuit courts. Therefore such questions are not 
pending, and do not present a case of doubt and difficulty to be certified 
under section 247 of that act. 3. If, in a rule to show cause why a new 
trial should not be granted, there be reserved an exception to a refusal 
to take the case from the jury, which exception involves all the evidence 
in the cause, a reason assigned for new trial, that the verdict is against 
the weight of the evidence, should be struck out or disregarded. That 
reason is necessarily embraced in the exception. Holler v. P. Sandford 
Ross. (Mr. Alexander C. Young for plaintiff. Mr. lavel MeGee for 
defendant). Argued before Depue, C. J., and Dixon, Garrison and 
Collins, JJ. Opinion by COLLINS, J., November 11, 1961. 


Sales—Defective goods—Specification of goods by name—War- 
ranty.—Where a purchaser desires cement known as “Atlas Portland 
Cement,” and such cement is furnished him, the only warranty implied 
by the sale is that the cement is of the kind specified, and there is no 
warranty as to its particular quality. State (Ivans, Prosecutor) v. Laury. 
(Messrs. Reed & Coddington for prosecutors. Messrs. Bruce & 
Runyon for defendant). Argued before Gummere and Hendrickson, JJ. 
Opinion by GUMMERE, J., November 11, 1901. 
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Cattle killed at railroad crossing.—A person who, for a distance 
of fifty feet along a public highway from a railroad crossing, has an 
unobstructed view of the track for one thousand six hundred feet, is 
guilty of contributory negligence, in an action brought against the rail- 
road company, for killing cows which were in his control, and driven by 
him along the highway, across the railroad. Nolan v. Central R. Co. of 
New Jersey. (Mr. Edward Nugent for plaintiff in error. Mr. John L. 
Conover and Mr. William A. Barkalow for defendants in error). Argued 
before Van Syckel, Fort and Garretson, JJ. Opinion by GARRETSON, 
J., November 11, 1901. 


Writ of error—Assignment—Action on note.—1. On review, by writ 
of error, of a judgment in a cause tried without a jury, if error be assigned 
only on an exception to the general finding at the trial, there cannot be 
a reversal, unless there is no evidence which can support such finding. 
2. On the trial of a suit against maker and indorser of a promissory 
note, the declaration being framed in assumpsit, the defense attempted 
to be proved under the general issue was that the consideration for the 
note was a debt arising out of business transactions, in this state, with 
a foreign corporation, not a party to the note, nor its holder; and that 
such corporation was not authorized to transact business in this state. 
Held, that the burden was upon the defendant to prove such lack of 
authority. Mere proof of foreign incorporation will not, even prima 
facie, suffice for that purpose. Allerton v. Grundy. (Mr. J. G. Blauveit 
for plaintiffs in error. Mr. J. W. De Yoe and Mr. R. E. Horton for 
defendant in error). Argued before Depue, C. J., and Dixon, Garrison 
and Collins, JJ. Opinion by COLLINS, J., November 11, 1901. 


Certiorari—Title to office—Quo warranto.—The legality of an 
incumbent’s title to a public office cannot be determined on certiorari, 
even though the parties to the writ consent; but must be determined by 
an information against him in the nature of a quo warranto. State 
(Miller, Prosecutor) v. Inhabitants of Borough of Washington. (Mr. 
William A. Stryker for prosecutor. Mr. Oscar Jeffery for defendant). 
Argued before Gummere and Hendrickson, JJ. Opinion by GUM- 
MERE, J., November 11, 1901. 


INQUEST ON A MUMMY. 


It is not often that a mummy gets into the courts, but in the case of 
Aitken v. London & Northwestern Ry. Co., before Mr. Justice Darling, 
of the King’s Bench division, in London, there was a mummy in the 
case, and the facts are sufficiently interesting to bear permanent record. 
The action was brought to recover damages sustained by a mummy 
through the alleged negligence of the defendants’ servants. Defendants 
denied negligence. 

Mr. Kemp, Kk. C., and Mr. Carrington appeared for the plaintiff; 
while Mr. Lawless represented the defendants. Mr. Kemp, in opening 
the case for the plaintiff, said this was an extraordinary action; in fact, 
he had never heard of a similar action having been before the courts. 
The plaintiff was a lady who had traveled a great deal in South America, 
and especially in Peru. While she was traveling, her sons stayed at a 
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religious establishment at Melle, in Belgium, where there was a museum. 
The plaintiff was anxious to show the fathers that she appreciated their 
kindness to her sons, and she ascertained that they would like to secure 
a mummy for their museum. The plaintiff made an effort to obtain a 
mummy of one of the Incas, the royal family of Peru at the time when 
the Spanish took possession of the country. She had great difficulty in 
getting one, because the government prohibited the digging up of these 
ancient bodies. There was one, however, in the possession of Mr. Brad- 
ley, the British Consul at lereca. Mr. Bradley would not sell his 
mummy, that of a female, but eventually he made the plaintiff a present of 
it. The mummy was packed, and, at an expense of forty-five pounds, 
plaintiff sent it to England by Captain Fox, of the steamship Gulf of 
Corcovada, in order that it might be forwarded on to Belgium. On 
arrival at Liverpool, the case containing the mummy was handed to the 
London & Northwestern Railway Company to be forwarded to its 
destination with all dispatch. When the case arrived in London it was 
mislaid. In the case, in addition to the mummy, there were two ancient 
skulls and a piece of pottery. The case was opened in London, and 
the man who opened it became frightened, and went off to the Coroner, 
who, instead of treating it like a sensible man, held an inquest upon the 
mummy. [Laughter]. Under the Coroner’s direction the jury found 
“that this woman was found dead at the railway goods station, Sun 
street, on the fifteenth of April, and did die on some date unknown, in 
some foreign country, probably South America, from some cause 
unknown. No proofs ofa violent death are found, and the body has been 
dried and buried in some foreign land, probably sun-dried and cave- 
buried. The jurors are satisfied that this body does not show any recent 
crime in this country, and that deceased was unknown, and about 
twenty-five years of age.” 

Mr. Justice Darling—Where do you say this inquest took place? 

Mr. Kemp—lIn London. 

Mr. Justice Darling—Who was the Coroner? 

Mr. Kemp—Dr. Wynn-Westcott. 

Mr. Justice Darling—And the jury found that verdict? 

Mr. Kemp—Yes; a very intelligent jury. The mummy was between 
three hundred and four hundred years old. Unfortunately the mummy 
had been broken into pieces. After the inquest the defendants thought 
there was an opportunity of doing some business, and they demanded 
of the plaintiff the charge, not for a mummy, but for a corpse. That 
demand, however, was not pressed, probably owing to the advice of the 
solicitor of the company. He (the learned counsel) submitted that the 
plaintiff was entitled to recover, not only the forty-five pounds she had 
expended, but the value of the mummy. Of course, it was difficult to 
assess the value of a mummy, but some witnesses would state that the 
destroyed mummy was worth between two hundred and three hundred 
pounds. 

Mr. Justice Darling—lI suppose the defendants are prepared to hand 
over the remains? 

Mr. Lawless—They have been offered. They are buried in Belgium 
at the present moment. When the remains arrived in Belgium the police 
ordered them to be buried. 
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Mr. Kemp—lI believe that is the fact. Continuing, the learned 
counsel submitted that the mummy was broken while in the custody of 
the defendants, who were thus liable. 

Mr. Justice Darling—I suppose a mummy is goods? 

Mr. Kemp said the defendants accepted the case as goods. 

Mr. Justice Darling—I do not know much about mummies. Was 
this mummy in a case like the Egyptian mummies? 

Mr. Kemp—No; they are not buried in the same way. The Incas 
were buried in a sitting posture. 

Mrs, Aitken stated that she offered Mr. Bradley, the British Vice- 
Consul at lereca, two hundred pounds for the mummy, but eventually 
he gave it to her. Altogether, however, she had spent one hundred and 
fifty pounds on it. Mr. Bradley, who was an authority, told her it was 
quite five hundred years old. After the mummy had reached the Roman 
Catholic fathers at Melle, in Belgium, the chief of police had it buried in 
the public cemetery. 

Mr. Lawless—You spoke of this being a mummy of the royal race 
of Incas. Did you get any pedigree with it? A.—No. 

Don’t you know that the Incas were the race who peopled a whole 
district, as the English race people England? 

Mr. Justice Darling—But the English race people only a portion of 
England. It is largely inhabited by foreigners. 

Mr. Lawless (with an Irish accent)—I am afraid so, my Lord. I 
must plead guilty to that. 

Dr. Hewett Oliver, who was employed by the railway company to 
examine the mummy, said it was a body with a “stuffy odor,” and he 
recommended its removal to the mortuary. At the time he was called, 
he was told that the dead body of a woman had been found, but he 
came to the conclusion that it was only a mummy. 

Mr. Kemp submitted that Mrs. Aitken was at least entitled to recover 
the money she had expended. 

Mr. Justice Darling—lIs there any property in a corpse? 

Mr. Kemp—But | don’t admit that this is a corpse. 

Mr. Justice Darling—-Then what is it? 

Mr. Kemp—lIt is a mummy, which is a different thing altogether. A 
mummy ceases to be a corpse. 

Mr. Justice Darling—When, Mr. Kemp? 

Mr. Kemp-—Before we get it, my Lord. 

Mr. Justice Darling—Is not a thing once a corpse always a corpse? 

Mr. Kemp—No, my Lord; but once a mummy always a mummy. 

The jury awarded Mrs. Aitken seventy-five pounds, and judgment 
was entered accordingly—( London News.) 


DISCHARGING GRAND JURIFS. 


When the Hudson county grand jury was discharged, a few weeks 
ago, Judge Blair said to them: 

“In looking over the indictments you handed to the court, and 
there are forty-seven of them, I fail to find any indictments against 
Eugene Sullivan and William Clossy, charged with maintaining gambling 
houses. J do find an indictment against the Baldwin Social Club, which 
occupied the rooms Clossy carried on. Such an indictment may have 
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been warranted, but it is of little use, because, under the law, no individual 
can be proceeded against, by virtue of such an indictment. This, the 
court thinks, must have been known to you. By indicting the club you 
have exempted Clossy from punishment, so that, while you ‘keep the 
word of promise to our ear, you break it to our hope.’ The oath you 
took bound you to present no one from envy, hatred or malice; nor to 
leave any one unpresented from fear, favor, affection or hope of reward. 
‘The work you have done, and the work you have left undone, suggest 
a doubt as to whether you have appreciated this portion of your oath, 
and whether you have sustained it in letter and spirit. The law does not 
impose upon you any very difficult task. The evidence before you 
made a prima facie case against the persons complained of, and you 
should have found indictments against them. To take no notice of your 
negligent or wilful disregard of duty and to permit you to depart with 
the thanks of the court would be equivalent to an acknowledgment of 
an agreement between the grand jury and the court not to prosecute 
and punish manifest violators of the law.” 

On December 12 the Atlantic county grand jury was discharged, 
and Mire Justice Hendrickson said: 

“| am informed by the Prosecutor as to the cases of ballot box 
stealing and vote bribery, which were especially called to your attention, 
and learn that you have not considered those matters because the Prose- 
cutor has been unable to have the witnesses in those cases here. The 
election matters are of considerable public importance. It is a singular 
thing these witnesses are not here. It will not do for the court to 
encourage that sort of action on the part of witnesses. I want the 
Prosecutor to make affidavit as to the absence of witnesses, and to have 
a capias issued for each of them, and you continue to make investiga- 
tion. The court asks you to adjourn to some day for further action.” 
“The grand jury has adjourned sine die,” interrupted Grand Juryman 
Reed. “The grand jury cannot adjourn sine die,” replied the Justice. 
“The grand jury must report to the court. It is a part of this court, and 
the court has entire control of the grand jury’s action. You can retire 
and reconsider your adjournment and fix a day to meet again. The 
court cannot abide this matter of witnesses absenting themselves. They 
are held under bail and on recognizances. Money is nothing; it is 
contempt of court. It is not the fault of the grand jury, but of the 
witnesses. The witnesses ought to have been subpoenaed. Their recog- 
nizances hold good. When you think witnesses will not be here, you 
should send subpoenas, and the court will order now, on compulsory 
process, to take these witnesses under the seal of this court, and to have 
them here on a day the grand jury shall fix.” 

About the same date, the retiring September term grand jury, in 
Essex county, was thus censured by Chief Justice Gummere, after 
making a presentment to the effect that the Sunday liquor laws of New 
Jersey were not upheld by public sentiment and ought to be repealed: 

“The presentment which you have submitted to the court shows a 
very careful and thorough performance of an immense amount of labor 
by your body. One part of your presentment, however, seems to show 
quite clearly that you have failed to appreciate the function of a grand 
inquest. You have seemed to think that a grand inquest was, to a 
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certain extent, a law-making body, or, perhaps, I might say, a law- 
repealing body. Now, the people of this state have not vested that 
power in the grand inquest, or in the court. That is vested in the legis- 
lature. They make the laws; they repeal the laws. Courts and juries 
enforce the laws. That is their sole function. You, as individuals, each 
one of you, as well as each member of the court, as an individual, have a 
right to opinions with respect to the propriety and wisdom of existing 
laws. You may think that they ought not to exist, or that they should 
be repealed; but when we come to perform the official duty, which is 
put upon us, of enforcing the law; when we take a solemn oath to enforce 
the laws as we find them on the statute books, we have only two 
questions to consider. The first is, what is the law, not what should 
the law be; next, has the law been violated? And if the second question 
is determined in the affirmative, that the law has been violated, there is 
but one duty for a grand inquest to perform, and that is, to present the 
violators for trial. Any other action is a failure to perform the duty 
which the grand jury has taken upon it, when it swears to leave no 
one unpresented through fear, favor, affection, gain, reward or the 
hope thereof. When we think a law is an unwise or objectionable one, 
as individuals we are justified in using every effort to bring about its 
repeal; but as sworn officers of the law, whose duty it is to enforce it, 
our duty is just as plain to enforce a law which is objectionable to us 
as one which meets with our commendation. I felt called upon to 
make these remarks, because it has seemed to me, from your present- 
ment, that you are under the impression that, because a majority of the 
members of your grand inquest considered that the laws with relation 
to the sale of liquor on the Sabbath were unwise, and because they did 
not meet, in your judgment, with the approval of a majority of the 
citizens of this particular municipality, that, therefore, you were justified 
in refusing to punish violators of the law. I have tried to make it plain 
to you that that is a misapprehension of the functions of the grand 
inquest.” 
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and was headed: ‘Democratic 
Ticket.” 

The Democratic ticket handed 
to the voter at the polling place 
was two and one-half inches wide; 
the Republican ticket was two and 
three-eighths inches wide. But 
this ticket was two and one-quarter 
of those in this city who usually inches wide, and on the back of it 
vote the Democratic ticket. This | there was printed a correct descrip- 
ticket contained the names of all | tion of the polling place, between 
the regular Democratic nominees | the printed line that contained the 
to be voted for by the voter who | date of the election, and the line 
resided where the ticket was left, on which the signature of the 


Editor of New Jersey Law Journal. 

Sir:—There has lately arisen, in 
this city, a very interesting ques- 
tion concerning our present elec- 
tion law. The facts are these: 
Some persons, presumably Repub- 
licans, on November 4, the day 
before the late general election, 
left a ticket under the front doors 











county clerk was printed. At the 
late election there was much “‘vest- 
pocket” voting, and about eight 
hundred of these tickets were found 
in the ballot boxes when they were 
opened. 

The several election officers 
threw all these ballots out, as void, 
under the fifty-eighth section of 
our present election law, and the 
rulings of our courts under it. 
Their refusal to count these votes 
for the persons named did not ma- 
terially affect the general results 
of the election of either our city or 
county officers. In spite of this, 
we elected a Democratic mayor in 
this city, and, so far as I have yet 
learned,-the counting of these 


eight hundred votes for Mayor | 


Seymour would not have made 
him the Governor, and so I pre- 
sume that this matter will not get 
before the courts for an adjudica- 
tion. But still this does not affect 
the question: should not these 
votes have been counted for the 
candidates named ? 

It was my opinion, when I first 
saw the rulings in the case, entitled 
Ulrich v. Freiensehner, 15 N. J. L. 
J. 74, and others on the same line, 
and I am now more than ever con- 


vinced, that our courts, in their | 


endeavor to endorse a secret ballot, 
had tolerated enough fraud, so as 
to open the door wide enough to 
permit unscrupulous persons to use 
the deception permitted by those 
decisions to defeat the very pur- 
pose of the elective system. And 
the effect of such ruling must 
eventually be to make the counting 
of the votes by the election officers 
do about everything else than regis- 
ter the people’s will concerning the 
matters submitted to them for their 
decision. 

And tell me, too, if you know 
of any, what authority has the leg- 
islature to enact, and the courts to 
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sustain any legislation, that places 
a restriction upon the people in the 
free exercise of the elective fran- 
chise. I can see how a law would 
be valid that assisted them in the 
exercise of this political power by 
pointing out a way of doing it, but 
it seems to me that the part of a 
statute that enacts “any ballot 
voted * * * * shall be ab- 
solutely void, and shall not be 
canvassed or counted for the can- 
didates named thereon,” etc. (Sec. 
58), is ultra vires, and, therefore, 
void, on the ground that it is a 
restriction of the people’s political 
rights to select their public ser- 
vants in the way that they have 
heretofore decided upon. 

[ know of no limitations on the 
political rights of the people, save 
those that they have voluntarily 
imposed upon themselves, and 
which now stand as a part of the 
organic law of the state, and they 
have never extended to the legisla- 
ture the right to put fetters on their 
own hands. 

To illustrate the effectiveness 
of the law, as an act making the 
elections a secret matter, I wil! call 
your attention to the fact that tt 
has become a common practice to 
defeat the secrecy of the baliot 1 
marking the ticket that it is desired 
shall be voted by placing a certain 
sticker over some unimportant 
name, or blank space on the ticket: 
and then, if that ticket comes out 
of the ballot box, it is known that 
the criminal agreement has been 
carried into effect. 

3ut, view this matter as you will, 
it is certainly very interesting. | 
would very much like to know tits: 
Should not those eight hundred 
votes have been canvassed and 
counted for the candidates named 
therein? 

> M. x. 


Camden, N. J., Nov. 20, 1901. 
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ADMISSIONS TO THE N. J. BAR. | 

At the November term of the 
Supreme court the following 
attorneys 


admitted: 
ATTORNEYS. 


Ahlstedt, Carl J., Newark. 

Burt, Henry O., Millville. 
Carter, William T., jr., Newark. 
Cobb, William Ripley, Newark. 
Corbin, Ralph B., Jersey City. 
Egner, A. Wilberforce, Newark. 
English, Charles H., Trenton. 
Furrey, Joseph A., Paterson. 


Garrison, Samuel Frederick, Bor- | 


dentown. 
Geran, Elmer H., Jersey City. 
Geyer, Robert P., Paterson. 


Hamilton, Herman L., Jersey City. | 


Hines, John A., Montclair. 

Hopkins, I'rederick K., West Ho- | 
boken, 

Kahrs, Joseph, Hoboken. 

Kafes, John H., Trenton. 

Koestler, Samuel, Elizabeth. 

Lafetra, Alfred M., Trenton. 

Lefferts, Donald, Passaic. 

Leitheiser, Frank H., New Bruns- | 
wick, 

Mills, George, Paterson. 

Oram, King Stickle, Morristown. 

Pach, Lester, Red Bank. 

Parry, William H., Newark. 

Pearse, Frederic M. P., Newark. 

Ramsay, Allan Lawson, 

_ Amboy. 

Reynolds, Robert D., Newark. 

Thickstun, Thomas M., Metuchen. | 

lomlinson, Ephraim, Camden. | 

Ward, John M., Paterson. 

Wolcott, Wilfred B., Camden. 

Wolverton, Charles A., Camden. | 


COUNSELORS. 


Arrowsmith, Eusebius W., Hobo- | 
ken. 

Applegate, John S., jr., Red Bank. | 

Bishop John, Kansas City, Mo. | 

Cohn, David, Paterson. 

Cohn, Maurice, Paterson. | 


and counselors were | 


| 


Perth | 


| 
| 
} 


Devlin, Martin P., Trenton. 

Gurney, Charles B., Newark. 

Hendrickson, Charles E., jr., Jer- 
sey City. 

Hastings, Frank W., jr., Jersey 
City. 

Holden, Harry V., Trenton. 

Leber, Samuel I*., Newark. 

Moe, Alfred K., Jersey City. 

McDermott, Walter L., 
City. 

MckKeag, Edwin C., New bruns- 
wick, 

Pilgrim, Charles C., Newark. 

Powell, James H., Bridgeton. 

Pyle, James E., Jersey City. 

Roszel, J. Henry, Newark. 

Simpson, Spencer, Camden. 

Sloan, Adam R., Camden. 

Toms, Nathaniel C., Morristown. 


J ersey 


STATE PROSECUTORS’ ASSOCIA- 
TION. 


The Prosecutors’ Association in 
New Jersey met at Trenton, on 
November 19, and_ elected, as 
officers for the ensuing year, the 
following: President, John S. 
Voorhees, of New Brunswick, 
Prosecutor of Middlesex county; 
Vice-President, Peter W. Stagg, 
of Hackensack, ex-Prosecutor of 
Bergen county; Treasurer, George 
A. Angle, of Belvidere, Prosecutor 
of Warren county; Secretary, Nel- 
son Y. Dungan, of Somerville, ex- 
Prosecutor of Somerset county: 
Trustees, James L. Griggs, of 
Somerville, Prosecutor of Somerset 
county, and Theodore R. J. Brown, 
of Toms River, Prosecutor of 
Ocean county. 

The following committees were 
appointed: 

Admissions to the Bar: John B. 
Vreeland, Morristown, Judge of 
Morris county; James H. Fithian, 
of Bridgeton, Prosecutor of Cum- 
berland county, and Walter F. 
Hayhurst, of Lambertville, Prose- 
cutor of Hunterdon county. 





28 


Criminal law and _ procedure: 
Louis H. Schenck, of Somerville, 
Judge of Somerset county; James 
S. Erwin, of Jersey City, Prose- 
cutor of Hudson county; Alfred 
Elmer Mills, of Morristown, Prose- 
cutor of Morris county; Lewis 
Starr, of Woodbury, Prosecutor of 
Gloucester county, and N. C. J. 
English, of Elizabeth, Prosecutor 
of Union county. 

An annual dinner will be held in 
lebruary. 





OUR SUPREME COURT HUMOR. 


A case arose at the last term of 
the Supreme court where a man 
elected to office had taken an oath 
to perform its duties “to the best of 
his ability,” whereas the statute 
required him to swear that he would 
perform the duties “impartially.” 
Counsel contended that the “best 
of one’s abilities” implied impartial- 
ity. But the court thought impar- 
tiality implied a moral quality. “So 
does the best of one’s abilities,” 
replied counsel. “I don’t know 
about that,’ said Justice Collins. 
“| have always supposed that Satan 
performs the duties of his office to 
the best of his ability.” 


Mr. Justice Dixon met Mr. Jus- 
tice Fort at the door of the confer- 
ence room. ‘Good morning,” said 
Justice Dixon; “here is the Fort. 
I will likely find the Garrison 
inside.” 

An eminent South Jersey coun- 
sel, of Republican affiliations, was 
so full of election returns that, at 
the opening of November term, 
which was the day after the state 
election, he inserted in an order, in 
place of Justice J. Franklin Fort’s 
name, the name of “J. Franklin 
Murphy,” and handed it up to the 
court, where it created much amuse- 
ment. 


| 


! 
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STATE NOTES. 


In the Supreme court, in Tren- 
ton, on December 6, the petition of 
Frank M. McDermit, of Newark, 
for reinstatement as a member of 
the New jersey Bar, was granted. 
Mr. MecDermit, who had _ been 
under disbarment nearly two and a 
half years, was represented by Law- 
yer Chauncey G. Parker. 

The addresses delivered at the 
dinner of the Camden County Bar 
Association, in observance of John 
Marshall Day, (February 4, 1901), 
have been printed in a small but 
neat pamphlet. It contains ad- 
dresses by Attorney General Grey 
and Hon. David J. Pancoast, the 
latter being the chief one. 


AN ACKNOWLEDGMENT. 


The list of newly-admitted attor- 
neys and counselors, which ap- 
pears in this Journal after every 
term of the Supreme court, has 
been supplied to us for sometime 
past by Mr. John A. Hartpence, of 
the Supreme court Clerk’s office. 
The arrangement of these lists in 
alphabetical order, with the accom- 
panying addresses, has proved a 
great convenience for purposes of 
reference, and we thank Mr. Hart- 
pence for this and other courtesies 
extended to the Journal. 


TRIBUTE TO THE FORMER CHIEF 
JUSTICE. 


On Friday evening, December 6, 
the members of the Lawyers’ Club, 
of Newark, met in Oraton Hall, to 
present former Chief Justice De- 
pue with a gift, by which he might 
ever afterwards remember that he 
was held in highest esteem by prac- 
titioners at the Essex Circuit. Mr. 
Edward A. Day, who had been 
selected to present a handsome 
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clock, made the presentation 
speech and said: 

“For a judge to retire from 
office after a continuous ser- 
vice extending beyond the period 
of a generation is in itself a notable 
event. Your judicial labors have 
exceeded in duration Lord Mans- 
field’s remarkable term of thirty- 
one years and Chief Justice Mar- 
shall’s of thirty-four years. It is a 
far greater thing that, during your 
long and distinguished career, you 
have heard courteously, you have 
answered wisely, you have consid- 
ered soberly and you have decided 
impartially, 
qualifications of a good judge, as 
prescribed by Socrates. 

“It is likewise memorable. and 
perhaps unique, that, during all the 
time that you served upon the 
Supreme court Bench, you have 
presided over and held, without a 
break, the Essex circuit. Whiie, 
therefore, you have well earned the 
esteem and respect of the profes- 
sion throughout the state, you have 
endeared vourself especially to the 
lawyers of this county. They, 
more than the others, regret the 
loss of a magistrate whose learn- 
ing conferred dignity upon the pro- 
fession, whose wise administra- 
tion of justice exalted the Bench 
and whose kindly manners made 
practice before the court pleasant 
and respectable. They part from 
professional intercourse with you 
with sorrow, and they will bear 
with them always the memory of 
your high character and abilities. 

“In celebration of this occasion 
we desire, by the form of a modest 
gift, to express the affection and 
regard we feel for you. In the 
choice we have made of that gift we 
have tried to bear in mind, not only 
the pleasure you yourself may have 
in contemplating this expression of 
the sentiments of the members of 


thus fulfilling all the | 
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the Essex circuit, but also the selec- 
tion of a testimonial that will be 
handed down to your descendants 
—your childen and_ children’s 
children—in witness of the exalted 
career of their ancestor in his work 
for his fellowmen in the great State 
of New Jersey.’ 

Mr. Day then advanced to the 
recess, drew aside the curtains, 
exposing to view a handsome clock, 
and continued: “In behalf of the 
lawyers of the Essex circuit, I have 
the honor to present to you this 
beautiful clock, in affectionate 
appreciation of your long, faithful 
and able service upon the Bench of 
this state.” 

Mr. Depue was deeply affected. 
Several times he tried to respond to 
Mr. Day’s remarks, but his voice 
failed and his hands sought for sup- 
port the arm of the stalwart presi- 
dent of the club. Finally, con- 
trolling himself, he said that the 
honor paid him was unexpected. 

“On November 16, the day I 
completed my term, | had an inter- 
view with members of the Bar and 
spoke of those things which seemed 
to me fitting on my retirement from 
the Bench. | had no idea, when 
informed of the reception to be 
given me, that it would assume the 
proportions of this occasion.” 

Mr. Depue then spoke of inci- 
dents of his early career, and called 
to mind that he had identified him- 
self with Newark almost at the 
beginning of his judicial career. 

The clock is eight feet and nine 
inches in height, about two feet 
vide and almost as deep. The 
heavy frame work is of Flemish 
oak, beautifully carved, and the 
works are of the finest English 
make. With the exception of that 
part which forms one side of the 
base, the front of the clock is open, 
and through the heavy glass doors 
one may sce, not only the face, with 
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its English numerals and fancy | 


hands, but also the heavy brass 
weights and the silver pipes that 
give forth a soothing melody at 
stated intervals. In the clock are 
the Westminster and Whittington 
chimes, and an hour-bell worth 
waiting an hour to hear. On the 
front, just below the face, is a gold 
plate bearing this inscription: 

“Presented to Chief Justice 
David A. Depue, by the lawyers of 
[essex circuit, in appreciation of his 
long and distinguished judicial 
service. 1866—November 16— 
1901.” 


THE PORTRAIT. 


“ 


Mr. James B, DILL. 
Mr. James B. Dill, of whom The | 
Journal presents an admirable por- | 
trait, this month, was born in Spen- | 
cerport, Monroe County, N. Y.. 


July 25, 1854. He graduated from | 
Yale University in 1896. For a year | 
he taught in a private school in | 


Philadelphia, at the same _ time 
studying law with E. Cope Mitch- 
ell, a noted Philadelphia equity law- 
ver. He went to New York in 1877, 
was an instructor in Latin 
Mathematics in the Stevens 
stitute at Hoboken, 
at the same time entered the sen- 


ior class in the University Law | 


School, from which he was grad- | 
' tributed a number of articles to 


uated as salutatorian of his class in 


1878. He was admitted to the Bar | 


of New York in the same year, and 
later to the New Jersey Bar. 


Mr. Dill early began a special | 
the | 
branch in which he has made his | 
In 1898 he was ap- | 
pointed chairman of the committee | 


study of corporation law, 


reputation. 


to revise the financial laws of the 


state of New Jersey. Since 1896 he | 


has compiled the laws of the state 
respecting corporations under the 
authority of the Secretary of State. 





and | 
In- | 
N. J., and | 
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He also compiled the laws relating 
to Banking and Trust companies. 
Mr. Dill is a director and one of 
the counsel of The National Steel 
Company, of the American Tin 
Plate Company, The Carnegie 
Company, the Shelby Steel Tube 
Company, the National Biscuit 
Company, the American Radiator 
Company and a number of other 
organizations. He is also a direc- 
tor and one of the counsel for one or 
more Trust Companies and Nation- 
al Banks in New York, and is coun- 
sel of the People’s Bank of East 
Orange, the Savings Investment 
& Trust Company, and of the New 
York & New Jersey Telephone 


| Company. He is a member of the 
| Yale, the University, the Lawyers’ 


and the Merchants’ Clubs of New 
York. 

Mr. Dill lives on Harrison Street, 
East Orange, N. J., where he has 
resided since 1880. He is a mem- 
ber of the firm of Griggs, Dill & 
Harding of Paterson, N. J., and is 
also associated with Hon. John W. 
Griggs in the practice of law at 
Jersey City, N. J., and at 27 Pine 
Street, New York City. Mr. Dill 
was a member of the Roosevelt 
Committee for revising the laws of 
New York last year. He has writ- 
ten several books, “Dill on New 
Jersey Corporations” being a stand- 
ard text book, and he has also con- 


magazines and other publications. 

Mr. Dill is short and compactly 
built. His face is one that attracts 
by its strength. In speech he is 
quick, sharp and incisive, never 
wasting words, but striking at the 
point at issue without any unneces- 
sary verbiage. He takes a special 
interest in young men who are try- 
ing to get on, and many a young 
man has had his first reali opportu- 
nity to show what is in him through 
the influence of Mr. Dill. 
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ANOTHER LAW PUBLICATION. 


Another candidate for circulation 
among lawyers is the Maryland 
Law Review, conducted under the 
auspices of the Baltimore Law 
School. Vol. 1, No. 1, is for 
December, is well printed and a 
credit to the office. 





OBITUARIES. 


Mr. Aubert P. Conpir. 


Mr. Albert Pierson Condit, at 
one time one of the leading lawyers 
in Newark, died at his home, in 
West Orange, December 14. He 
had been ill for more than a year 
of a complication of diseases. 

Mr. Condit was born in Orange 
in December, 1829, and, as a youth, 
attended Dr. Weeks’ school, in 
Newark, to which he used to walk, 
back and forth, every day during 
sessions. He graduated from Yale 
College in the class of 1850, one of 
his classmates being Ellis H. 
Roberts, former United States 
‘Treasurer. 


and, in 1863, was admitted to the 
Bar as an attorney, later becoming 
a counsellor. 

He was elected to the legislature 
in 1867, and again in 1871, when 
he was made Speaker of the Assem- 
bly. He was clerk of Essex county 
during the interim, and at one time 
was township counsel 
(Jrange. 

Mr. Condit was a member of the 
well-known firm of Whitehead & 
Condit, lawyers, of Newark, which 


was dissolved a year ago, when his | 
illness made it impossible for him | 
business. | 
This firm, which Mr. Condit joined | 


to continue longer in 


in 1872, was at that time the oldest 


law firm in the state, and, through | 
his connection with it, Mr. Condit | 
became one of the noted business | 


lawyers of the state. 








He studied lawin Elias | 
Van Arsdale’s office, in Newark, | 


for East | 


He was pre-eminently a manager 
of estates, having taken full charge 
of the affairs of Governor Penning- 
ton, when he became Speaker of the 
House of Representatives at Wash- 
ington. In connection with this 
charge, Mr. Condit was given con- 
trol of several minor estates. 

At one time he managed the 
estate of General Thomas Ward, 
and during his career he was coun- 
sel of the Essex County National 
Bank, the Mechanics’ National 
Bank, the Newark Insurance Com- 
pany, State Trust Company, Clark 
Thread Works, Germania Insur- 
ance Company, the German Sav- 
ings Bank and many other large 
concerns. Asa business adviser he 
was regarded as having no superior, 
While he was in the firm of White- 
head & Condit, Alfred f°. Skinner, 
present Judge of Common Pleas 
court, and Philemon Woodruff, 
now city counsel of East Orange, 
read law in the firm’s office. 

Mr. Condit was a staunch Repub- 
lican, but not a blind partisan. He 
was a member of the First Presby- 
terian Church of Orange from 
young manhood, and one of its 
most faithful members. 

Mr. Epmunp D. Hatsey. 

Mr. Edmund Drake Halsey, son 
of the late well-known Edmund D. 
Halsey, of Morristown, died at his 
home, in Rockaway, December 3, 
from a complication of diseases. 
He was the only son of his father, 
and a grandson of the late Mr. 
Henry G. Darcy, and was much 
esteemed among his friends. 

Orner Prominent Deatus. 

United States Senator William 
J. Sewell died at his home, in Cam- 
den, December 27, after an illness 
extending over many months, dur- 
ing which time he went to seek 
health in Europe and at Asheville, 
N. C. He was born in Ireland in 
1835, and both his military and 
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political careers are matters of well- 
known history, all tending to show 
what, in this country, a poor boy 
may become by indomitable energy 
and the possession of a strong char- 
acter. 


State Treasurer George B. Swain 
in Newark, | 


died at his home, 
December 25, of apoplexy, after 
one day’s illness. 
Warren county in 1835, and was 


one of the most successful and | 


staunch business men in Newark. 


As Treasurer of the state he has | 
honorable | 


made an _ unusually 


record. 
BOOK NOTICES. 


A BRIEF ON THE MODES of | 
Proving the Facts, etc., on the | 


Trial of Civil or Criminal Cases. 
By Austin Abbott. 
Rochester, N. Y.: 1901. Pages, 

653. 

Abbott’s Brief on the Facts is 
too well known to the profession to 
need commendation at this late day. 
What was termed “Abbott’s Civil 
Trial Brief” was issued a year ago 
and reprinted three times. The 


Price $4.50, delivered. 


present book has had an unusual | 


sale already, and it seems to us as 
indispensable for the active trial 
lawyer. It is arranged alphabeti- 
cally, by subjects, and is virtually 
an index of evidentiary facts appro- 


priate to the various classes of ques- | 


tions. It tells you what evidence ts 
necessary and admissible to prove 
specific facts. 
forty-eight different circumstances, 
what evidence is necessary to prove 
abandonment; in fifty-eight 
tions, by the most careful work, on 
a peculiarly difficult but especially 


practical subject, this new edition | 
tells how accounts may be proved. | 
It has been expanded by the natural | 
growth of the subject into a work | 
of nearly seven hundred pages. A | 


He was born in | 


Lawyers Co- | 
Operative Publishing Company, | 


For example, under | 


sec- | 


full index makes the work accessi- 
ble instantly in all its parts, while 
the alphabetical arrangement of 
the topics themselves is also a con- 
venience. 


IN MEMORIAM Alexander T. 
McGill. Pages 65. 


The bound pamphlet above nam- 
ed is without title page or imprint, 
and presumably was printed by the 
family as a memorial of the late 
honored Chancellor. It contains a 
too brief sketch of his life, and pro- 
ceedings of the Bar Association of 
Hudson county, with the eulogy 
delivered by Judge Blair, the reso- 
lutions of the Bars of other coun- 
ties, the proceedings of the State 
Bar Association, with the addresses 
of Mr. Cortlandt Parker, Vice 
Chancellor Pitney, Chief Justice 
Magie, Judge Dixon and Mr. Otto 
Crouse; also the proceedings, at the 
May term, 1900, Court of Chanc- 
ery, and June term, 1900, Court of 
Errors and Appeals. 


THE AMERICAN DIGEST AN- 
NOTATED, 1901A. A Digest 
of all Current Decisions of all the 
American Courts. October 1, 
1900, to March 31, 1901. St. 
Paul, Minn. West Publishing 
Company: 1901. 


This immense volume of about 
twenty-five hundred pages is indis- 
pensable to the lawyer who wants 
to place his hand, in a moment, on 
the syllabus of any decision ren- 
dered in the United States during 
the period it covers. The arrange- 
ment and printing are all that can 
be desired, the type being clear, 
paper good and book well bound. 
While almost as large as an un- 
abridged dictionary, it is sufficiently 
convenient for constant reference, 
and we repeat what we have said 
before, that we do not see how any 
aciive lawyer, in any state, can do 
without it. 








